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1 I. INTRODUCnON

2 The Enforcement Division has submitted a brief pursuant to procedures set forth in

3 a letter of September 5, 2003. However, neither that letter nor its notice of any deadline to

4 submit a brief were sent to Respondent, who having received the brief of the Enforcement

Division responds as follows:5

6 ll. PROCEDURAL mSTORY

7 Investigator Dennis Pellon initiated the investigation of campaign statements and

8 records of contributions in this case by conducting a number of interviews of persons suspected

9 by him to be involved in misconduct. (H.E.l 18, p. 4; C. T. pp. 672-680.) Based upon those

10 interviews, a number of conclusions were drawn by that investigator and counsel for the FPPC

11 and, as a result, a Report in Support of a Finding of Probable Cause was prepared and filed with

12 the FPPC on August 29,2000. (H.E. 18, pp. 1-9; C.T. pp. 672-680.)
z
0 ~
t ~ ~
~~o-:::::
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~'* ~

~N ~
~ ~

13 Counsel for Respondent was notified of the above-referenced report on August 29,

14 2000, offered an opportunity to respond in writing, and to appear with Appellants for a probable

15 cause conference held on October 17, 2000. (See H.E. 18; C. T. pp. 682-698.)

16 The probable cause conference was conducted on October 17, 2000. An order re

7 probable cause was thereafter issued by Executive Director Wayne Strumpfer on October 25,

18 2000. (SeeH.E. 18; C.T. pp. 707-709.)

19 On January 19,2001, a formal accusation was filed by the above director against

20 Respondents, thereby initiating formal administrative hearing proceedings. (C. T. pp. 008-013.)

21 An administrative hearing was held on May 30, 2001, before Administrative Law

22 Judge (hereafter "ALT') Ann Sarli. (C. T. pp. 134-137.) The FPPC was represented at that

23 hearing by attorney Mark Soble, and Rudy Olmos (hereafter "Mr. Olmos") was represented by

24 Fresno attorney, Anthony P. Capozzi. (C. T. p. 138.) Evidence in the form of Exhibits 1 through

25 19 were offered in conjunction with the testimony of eleven witnesses summarized in Section III

of this brief (C. T. pp. 140-671.) All those exhibits were admitted into evidence except for26

27

28
1"HE" refers to Hearing Exhibits; "C. T." refers to Clerk's Transcript.

2
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December 31, 2001. The FPPC filed its answer and on~osition to that petition on February 11,

Mr. Olmos (c. T. pp. 082-085), which

pp. 70-80.) In the

A.

A.) Dan Gamel, Inc., was found not liable. A portion of the claims against Mr. Olmos were

(C.T. pp. 827-829), at

(c. T. pp. 819-825.)

2002 (C.T. pp. 800-818), and Mr. Olmos followed with his reply brief on February 14,2002

then the testimony offered to support or refute those

was first issued as a prelude to the

was in his name and was conceded to be proper in that report. (C. T. p. 673 :2-3.)

specific conduct of which Mr. Olmos was accused, and what evidence was offered to support

Exhibits 13 and 16.

maximum penalty. Accordingly, Mr. Olmos will first outline the material pleading allegations and

stay on October 11, 2001. (C.T. pp. 091-130.) His

On"

From the

On March 21,2002, a hearing on the writ was held before Judge Kent Hamlin

Prior to filing the

1.

The Pleadin2s

time the writ was

the proposed decision and it being adopted by the FPPC,

of

ion being filed. (C. T. pp. 672-680.) In that report, it

a Report in SunlJort of a Finding of Probable Cause

27, 2001, a petition and request for

On June 25,2001, ALJ Sarli issued her proposed decision (C. T. pp. 043-051),

an anl)fopriate penalty, focus should be on the

t'J

in part and g

denied on October 16, 2001

1-'1

rJ

in part. (See E.

brief was filed later on

were filed by

which was then later adopted on September 12, 2001, by FPPC Chainnan Karen Getman. (C. T.

a
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III

III

Mr. Gamel for this contribution to complete the laundering. (~22.)

occurred when a check was written by Richard Wright for $975 to the Steitz campaign. (See

Kozub made a contribution of$975 with check number 7738 to the Steitz campaign. In

010:11-13,011:4-7,011:21-24; 012:3-4, 012:14-17.)

alleged "money laundering" occurred specifically on or about

found to exist on October 25,2000, by the FPPC Director, Wayne Strumpfer. (C. T. pp. 707-

709.) On that basis, then, an admini.

conclusion of

673:2), actually, that is not accurate, as those contributions were made by three individuals who

Kozub, and Rudy Olmos for $975 each, for a total of $2,925 in contributions. Although it is

administrative

alleged to have been reimbursed for those contributions,

above that these "laundered" contributions were made by Mr. Gamel (C. T. pp. 672:24-

contribution. (C. T. p. 010.)

:tion laws were the f.

lon, 

p. 4, ~~ 19-20.) It was further alleged

8, 

1996, fi

As to Count One (C. T. p. 010), it was alleged that on October 28, 1996, Frank

The Accusation, in Count One (C. T. pp. 008-013), alleges that the conduct of

2.

Based on the above-referenced report (C. T. pp. 672-680), "probable cause" was

Since one of the four co

.g proceedings.

a.

b.

The Accusation

.."-,~-'-_.:g.

Count Two

Count One

.g three

Ie Accusation was then filed, continuing fonnal

what was being specifically alleged in the charging document as a violation of the campaign

:ons 

was conceded to be proper, then in actuality,

~te 

contributions made by Richard Wright, Frank

"fically that Mr. Wright was reimbursed by

October

leading to the FPPC

28, 1996. (C. T. pp.

rlaunderingCount Two (C. T. p. 011) alleges that on October
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1 No.4, in the election held on November 5, 1996. (C. T. pp. 430-432.)

2 Exhibit 2 reflects a City of Fresno ordinance amendment to Section 2-2208 of the

3 Fresno Municipal Code, inter alia, limiting campaign contributions to $1,000, and other related

4 enforcement provisions of that code. (C. T. pp. 496-505.)

5 Exhibit 3 reflects the campaign statement filed by Kenneth Steitz on January 31,

6 1997. (C. T. 509-561.) This exhibit includes a Schedule A, which shows the various individual

7 campaign donations, including specific donations of Dan Gamel, Frank Kozub, David G. Little,

8 Rudy Olmos, and Richard Wright, found on pages 13 through 15 of that schedule.The donation

9 of Mr. Gamel is shown as having been received on October 29, 1996, in the amount of $975

10 (C. T. p. 521.) On the same date (October 29, 1996), the donations of Mr. Kozub for $975,

11 Mr. Little for $900, Mr. Olmos for $975, and Mr. Wright for $975, are all shown on those pages.

12 (C. T. p. 522.) No other donations reflected in that exhibit appear to be pertinent to this appeal.

13 No reference to a $5,000 donation from Mr. Gamel is mentioned in this report.

c1;

~
~

~

14 Exhibit 4 (C. T. p. 562) appears to be a duplicate of a portion of Exhibit 3 in that it

15 shows page 14 of Schedule A above, to Exhibit 3 and three of the donations brought into

16 question.

17 Exhibit 5 purports to be the subpoenaed personal bank records for a bank account

18 of Danny L. Gamel with United Security Bank. (C. T. pp. 563-565.) This exhibit includes a copy

19 ora $5,000 check, number 0857, made out to "Cash" on October 28, 1996.

20 Exhibit 6 (C. T. pp. 566-573) reflects additional infonnation from United Security

21 Bank for the account of Danny L. Gamel obtained by subpoena. Included in this exhibit is a copy

22 of the same $5,000 check to cash on October 28, 1996, and the donation check of $975 from

23 Mr. Gamel's account. (C.T. p. 567.) This exhibit also shows a listing of all of the checks written

24 from this personal account during portions of the months of October, November, and December

25 1996, for the exact dates shown in the monthly bank statements.

26 Exhibit 7 (C.T. p. 574) represents portions of the bank records of Rudy Olmos

27 with cat Fed Bank. Found on the fourth and fifth page of this exhibit is a copy of the relevant

28 donation check, number 1286, to Ken Steitz in the amount of$975 by Mr. Olmos. (C. T. pp. 577-

6
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the above checks providing name, address,

Richard Wright, Rudy Olmos, Frank Kozub, and David Little again.

Security Bank, and then a check for $5,000 from the same account, on the same date, and next in

question. The first is check number 0856 for $975 from Mr. Gamel's account with United

to show a check, number 0108, for $9003 made payable to Ken Steitz on October 28, 1996, by

pertinent. However, Exhibit 11 (C. T. p. 654), attached as the last page of this exhibit, purports

Little from California Bank & Trust. A number of deposits and checks are shown which are not

on October 28, 1996, to Ken Steitz for $975 is shown (C. T. p. 623), as well as one monthly

November 9,1996. (C.T. p. 607.)

statement listin~ that relevant check.

However, among the papers of this exhibit, on page two of the November 1996 statement is a

check is appro~

dated October 28,1997, is shown on page 3 of that

578.) Monthly bank

1997 are also attached and shown. (C. T. pp. 579-600.)

Little from a different account with Schwab One.

3Note that the

Exhibit 14 are campaign contribution forms filled out and signed by the donors of

Exhibit 12 (C. T. pp. 655-660) reflects enlar~ed copies of the same checks in

Exhibit 10 (C. T. pp. 626-653) reflects the su~

0

Similar to Exhibits 7 and 8 is Exhibit 9, the bank sta

one year after all of the other

record of check number 7738 clearing that bank during that month. (C. T. p. 608.) It also shows

_ents 

for that

Kozub. A copy of the relevant donation check, number 7738, by Frank Kozub for Ken Steitz,

It from app

fl, and telephone number information in

0

drawn into question in this case.

_ately August 1996 to January

bank records of David G.

for Richard Wright

Exhibit 8 (C. T. pp. 601-621) reflects the subpoenaed bank records of Frank

a payroll check in the amount of $2,017.75 being deposited into Mr. Kozub's account on

from United Security Bank. (C.T. pp. 622-625.) Check number 1338 from that account written

order of sequence as check number 0857. Also included are the purported donation checks of

---amount of this check differs from the alleged amount.
'7
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Mr. Steitz's committee the records which would have included the contributor checks. (C. T. p.

the listed co

of similar amounts in the $900 range were made. (C.T. pp. 173:5-10.) He then requested from

case (C.T. pp. 171:20-25), and noticed a pattern in the disclosure statement in that contributions

testimony, it was stipulated that Ken Steitz was a candidate in the November 1996 general

campaign disclosure file from which Exhibit 1 was produced. (C. T. p. 155:9-13.) During her

they testified, is provided relative to the pertinent i.

174: 11-13.) In that regard, he then reviewed copies of the donation

c.
evidence at the administrative hearin

including

conjunction with their donation.

..

number 92-88, reflected that limit. (C.T. 161:1-10.) She was briefly cross-examined on some of

Mr. Pellon was the chief investigator in this case who has worked for the FPPC for

2.

Ms. Klisch was a City Clerk for Fresno who worked for the Fr

1.

Exhibit 15 (C. T. pp. 661-668) I-

of the report in support of a finding of pr.

Dennis Pellon

Rebecca Klisch

involved in this

the time frame of December 1996.

contnbution limits for the Fresno City Council election. (C. T. p. 160: 17-25.) Ordinance B-83,

g.

The following summary of the hearing testimony, witness by witness in the order

Exhibit 18 is a summary of pleadings purportedly for jurisdictional purposes,

(c. T. pp. 163-164.)

cFinally, Exhibit 19 is a reportin~ statement dated October 29, 1996, from Ken

directly. (C. T. pp. 154-161.) She was a custodian of records for the Fresno City Counsel

Mr. Huss, proofs of service, and an order re probable cause. (C. T. pp. 669-670.)

~

to be telephone records of Ken Steitz for

raised in this appeal.

12 years. (C.T. pp. 165:14-16.) He initially reviewed the campaign statements involved in this

, 

a letter and enclosures to

RUDY MICHAEL OLMOS' BRIEF FOLLOWING REMAND BY SUPERIOR COUR

of Dan Gamel,

City Council

Steitz. From the record, there is confusion whether Exhibits 14, 17, and 19 were admitted into

election and that he won that election. (C. T. p. 157: 1-11.) She testified that there were campaign

- 8
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1 Richard Wright, Rudy Olmos, Frank and Bridgette I~

Mr. l~ozub, Mr. l(

the 10 days following the

...~ campaIgn

r

this investigator L.~. "'.. ..~ claimed 1.J was

Jattem

(c.

did with the claimed

personal account.

1: t appeared to be a regular pattern c.-~ "'--.'

and told Mr. Pellon that he had been

(C.T. p. 210:13-19.) Mr. ¥

As to Rudy Olmos, Mr. Pellon found no cash withdrawals by Mr. Olmos during

]

Ms. Davis was

~nvestigator Pellon admitted

bank account that were written for

Glendon Davis

had made

~

Pellon

campaign contribution he made. (C. T. p. 195:4-16.)

also determined that during the time frame of the contribution by

reimbursement money, but asserted that he had received i_, J

about 60 to 90 days after the

I, for the two week period following

JPERIOR 

COUB

claimed that he found that the amounts of cash withdrawn were 1""" A.. t .:_1.-- / -Y-I_': period than in

byMr .Gamel from his

contribution.

~ "T 1{

she maintained his personal check register. (C.T. pp. 245:11-16.) To her knowledge, Dan Gar.::.;l

Mr. Pellon did not find any cash withdrawals from his account. (C. T.

as Mr. Gamel's personal bookkeeper. In that capacity,

10.) Mr. Pellon could not find any evidence, however, that he deposited it into his bank account.
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was not, because he only has one account and there was no deposit to reflect that. (C. T. p.

295:17-21.) When

Mr. Gamel ever asking him to make a political contribution, Mr. Wright said, "NO." (C. T. p.

Mr. Gamel, he could have been reimbursed. (C.T. p. 294:10-13.)

remember." (C.T. pp. 293:20-25.) He looked in his records and could not find any deposit or

was reimbursed for his donation, Mr. Wright recalled that he told Mr. Olmos that he "did not

all the years he had not made d,

p.288:2-9.)

donation check he had

been sent back. (C.T. p. 276:14-19.)

people to donate but that there was a limit of$I,OOO each. (C. T. p. 268: 1-7.) He did not recall

recalled discussing the campaign limit with Mr. Gamel and

to Mr. Gamel's direction, Ms. Davis issued a $5,000 check to the Ken Steitz for

checking statements. (C. T. p. 248:22-25.)

anything like that. He went on to speculate in this conversation with Mr. Olmos that, knowing

a check for $5,000 from Mr.

However at the hearing, under oath, when asked if he had any recollection of

5.

Mr. Brand was a volunteer campaign

4.

would never write any of his own checks. (C. T. p. 246:23-25.) She reconciled his personal

Richard Wright

Lee Brand

pressed as to

When he saw the check for $975, it refreshed his recollection.

ns. (c. T. pp. 291-292.) When asked by Mr. Olmos ifhe

but felt that if they had received one, it would have

Mr. Wright was the chief financial officer for Dan Gamel, Inc. (C. T. p. 284:11-

he could have been reim.

Game

co
and that this check was returned to Mr. Gamel unneo:otiated

I who was as perplexed as he was. (C. T.

for Ken Steitz. (C.T. p. 265:8.) He

suggestin

g 

that he could get a group of

During the testimony of Mr. Brand, it was stipulated at the hearing that pursuant

with a check for

14.) He recalled being questioned by Investigator Pellon and, at first, did not remember the

Mr. Olmos told Mr. Wright that he had made a donation and was "catching up" for

campaIgn



~ ~~ '" ~ ~

~o-18..ol > '" '"
~<:ao-
~J-;;'~

C/)~..g..;'"' .~"'~ O ~-< u .()

U~tl. -
,~ ~

,ON ~
~ ~

22

21

20

13

12

11

10

26

25

24

23

19

18

17

16

15

14

28

27

Q

6

4

3

2

8

7

5

1

(C.T. p. 300:22-24.)

recalled being given cash by Mr. Gamel for this co.

297:1-7.)

and that Mr. Uamel had

some of Mr.

he had no recollection of that. (C.T. p. 347:1-10.)

League (NFL) and felt that his donation was an investment for his future in the community, so he

testified about how the

that he owned three rentals at that time and his tenants often paid him cash. (C.T. p. 351:1-12.)

11.)

III

357.)

decidec

;ed 

"to get involved." (C. T. p. 345:2-11.) He had just retired from the National Football

I 

to make the

admitted or denied the

~

6.

More

Mr. Little worked as the general manager of Dan Gamel's Health and Racquet

7.

When asked if he was rei- .

Mr. Egan was

8.

!' 

s employees and that it was l-

to make the donation. He was trying to become more involved in business in this town and

Ken Steitz

Richard Egan

was going to ask some of his

David Little

" on

him to make the

He did not remember. When asked, point blank, ifhe

for the Ken Steitz

to contribute to his campaign. (C.T. pp. 316-317.)

Mr. Steitz was the Fresno City Council candidate. He testified that he had met

he was "new to the area" and Mr.

j for the donation by Mr. Gamel, he testified that

Club in 1996. (C.T. p. 343:9-10.) He recalled making a campaign contri

in he finally said, "NO, I DON'T ."

10n. 

(C.T. p. 343:8-22.) He

~gn. 

(C.T. p. 354:12-18.) He

was put on Exhibit 14 documents. (C.T. pp. 355-

." that Mr. Gamel may have told him he

okay." (C.T. p. 346:7-

Mr. Wright stressed that he never

in October 1996,

had asked him

He was asked about some of his cash deposits into his bank account, and explained
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them. (C. T. p. 396:14-25.)

$975. (C. T. p. 386:7-19.)

thought he had deposited the $905 into his account. (CoT. p. 379.) Later, he explained that the

received. (C. T. p. 379.) Somewhat confusingly, Mr. Kozub then went on to insist that he

45 days, it was probably the bonus

he admitted that he was not sure, and that in 1

Mr. Gamel supposedly gave him money for himself and Mr. Olmos, and no one else was present,

reimbursement, he stated that no one was present. (C. T. pp. 377:18-378:1.)

after the contribution was made, in the end of October 1999. (C.T. pp. 373:6-17, 374.) When

hundreds. (C. T. p. 370:6-9.) He felt that he had written his donation check in 1996 even though

(C. T. p. 369.) He could not recall the den,

6.)

p. 367:23-25), at

their bonus checks, so when he had told Investigator Pelton about being reimbursed in

Mr. Kozub could find no do

10.

He admitted that he had been terminated from his empl

He claimed that Mr. Gamel offered to reimburse

9.

asked if any witness was present when he claimed to have received

Dan Gamel

Frank Kozub

time he was asked to make a contribution to Ken Steitz. (C. T. p. 368:4-

$905 put on his check was the amount he was asked to make out the check for by Mr. Gamel, not

(C.T. p. 368:17.) He claimed that Mr. Gamel gave him his money and also money for Mr. Olmos.

investigator that he had deposited that bonus money. (C. T. p. 378:6-25.)

Mr. Gamel testified at his hearing that he did not remember telling any of the

ins of the money but

of 1996, he was employed by Mr. Gamel (C. T.

-on that he had deposited the money he

more about it, Mr. Olmos and he were

it said 1997, and could not explain that date discrepancy. (C. T. p. 371:8-14.)

him for making that contribution

_ey from Mr. Gamel for

.t at Dan Gamel, Inc.,

they were mostly

alleged people in this case that they would be reimbursed. He insisted that he did not reimburse
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of this donation each denied that it had

asked him to make other contributions as well. (C. T. p. 406:11-25.)

in the community, and he saw it as an investment on his part for the long term. Mr. Gamel had

He made his contribution because it was a fun thing to do, he knew how Mr. Gamel was involved

reimburse him and, in fact, was not given any cash back later by Mr. Gamel. (C. T. pp. 404-405.)

396: 14-25.) Mr. Olmos testified that he made his contribution as a long term investment, and

such credible evidence, there was no evidence to support this finding.

presented to show that a reimbursement really occurred, that would support this finding. Absent

to make a co

made to Mr. Steitz, Mr. Olmos said, "NO, HE Dill NOT." (C. T. p. 407: 11-22.)

it was a fun thing to do, he knew how Mr.

given any cash back aft,

had asked him to make the contribution, but had not been promised to be reimbursed, and was not

at the contributions as a long term investment. (C.T. p. 404:19-23.) He f,

rJo-sunoorted this

ns. (C.T. p. 406:11-25.)

However, when

Mr. Gamel testified that he did not make any such reimbu

The theory of the FPPC was that Mr.

Mr. Olmos also testified at this

11.

.n, and then later r

Rudy Olmos

allegation.

Thus, the two persons who purportedly were involved in the alleged "laundering"

Ised 

Mr. Olmos for it. If credible evidence could be

,ed. 

No bank record evidence of Mr. Olmos

was involved in the

IV. ARGUMENT

[J, and stated that he and Mr. Kozub looked

had asked his employee, Mr. Olmos,

lnity, 

and he saw it as

.t. 

(C. T. p.

that Mr. Gamel

hen specifically asked if Mr. Gamel reimbursed him for the $975 contribution he

an investment on his part for the long term. Mr. Gamel had asked him to make other charitable

ds. (C. T. pp. 405:20-25,406:2.) He made the contribution because





be afforded a due process opportunity to address the numerous factors that the court expects the1

FPPC to consider on remand. To skip past that procedural opportunity for Mr. Olmos would2

circumvent the intent of the court, and likely cause the matter to be reversed and remanded again.3

A. SeveritY of Violation4

At this point, Judge Hamlin has found sufficient evidence to support a violation5

and, accordingly, the liability issue is not contested at this point. Mr. Olmos does not dispute that6

campaign money laundering is a serious or significant violation of the Act. However, where he7

and the FPPC part company is on the issue of penalty. The FPPC apparently contends that any8

violation of this provision of the Act warrants a maximum penalty assessment regardless of the<}

circumstances or severity or amount involved. In contrast, Mr. Olmos contends that violations of10

this portion of the Act can involve a variety of conduct and varying circumstances. Some11

The fact that a violation is found does not necessarilyviolations are more egregious than others.12

mean that the conduct was particularly "egregious" in the spectrum of possible conduct. In this13

case, at issue is a $975 donation by an employee after he was asked by his employer to make that14

donation. There was no evidence that they conspired over this donation. The notion of a15

calculated conspiracy is simply the conclusion of the FPPC. More than likely, either out of loyalty16

or fear as an employee, Mr. Olmos simply did was he was asked or directed to do by his17

employer. It is as simple as that. Mr. Olmos had nothing to gain, other than maintaining his job18

and the good will with his employer.19

In providing for a penalty up to a maximum of $2,000 for each violation, the20

legislature must have intended that some scale of penalty severity be utilized by the FPPC21

Otherwise, it would simply have enacted a law that stated that ~ violation would result in a set22

penalty of $2, 000 regardless of its severity.23

A number of considerations should go into any assessment of the severity of the24

violation. For example, the amount of money should be considered. A small contribution might25

be viewed differently than a substantial contribution because the impact that contribution could26

have would vary in corrupting the process. Here, the contribution was small. Second, the27

number of acts or contributions by that person should be considered. Multiple laundering by one28

15
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RUDY MICHAEL OLMOS' BRIEF FOLLOWING REMAND BY SUPERIOR COUR

any such intent to

more reasonable that another party to this action had that intent on his own and simply

donation, that intent was not his. If there was an intent to mislead, it was not his intent. It is

the confused recoIl.

or payment, or any conversation between Mr. Gamel and Mr. Olmos.

the check and made the donation. He did not alter any reporting stat

There was no evidence of any intent on his part to

B.

city council race and the fact that he made a donation in response to his employer's request, his

factor. Here, Mr. Olmos contends that as a first time offender, given the amount involved for a

request. Mr. Olmos did not

would be more serious as 0

sophistication and method used should be considered. Where an elaborate scheme is used, that

multiple violations by Mr. Olmos.

individ

.ct is more mitigating than aggravating.

should be viewed more seriously than a first time

Interestingly, there was no evidence of any

If there was an intent to avoid the

Mr. Olmos made a donation at the request ofms boss. It is as simple as that.

Thus, the serio

employer that a donation be made.

of Frank Kozub that

or mislead, and yet they were in no different position than Mr. Olmos.

later said was a bonus payment, not the reimbursement of a donation.

This was the first and only violation on his part. Third, the

to a straight

his donation. He simply

evidence. The FPPC never gathered and presented any evidence of any concealment of that check

of the conduct can be both an aggravating and mitigating

not his intent. He had no agenda or anything to gain. He simply responded to a request by his

some money was given to Mr. Olmos, which he

"d 

donation that was simply made upon

:gn laws, Mr. Olmos submits that it was

that donation. He simply wrote out

oft.

and made the donation. There was no evidence that he did or said anything more than that.

Here, there were not

ed to his employer's request

_ent being made other than

s or destroy any

Thus, Mr. Olmos submits that if there was an intent to conceal the source of a



1 Are we to believe that they did not have that intent, but for some reason Mr. Olmos did? Further,

2 the FPPC would argue that because Mr. Olmos said he did not get reimbursed, that he were

3 deceptive in his testimony. However, following the rationale of the FPPC, then was Richard

4 Wright and David Little also deceptive?

5 The truth of the matter is that Mr. Olmos was not reimbursed. There was no

6 evidence of any reimbursement actually being paid by any documented instrument or transfer.

7 c. Deliberate Versus Ne21i2ent Violation

8 Mr. Olmos had nothing to gain by making his donation, other than to keep his boss

9 happy. He had never been involved in such a donation in the past. He likely did not know all of

10 the laws applicable to political donations. He simply responded to a donation request and made

it.11

12 Mr. Olmos' donation was one part ofa multiple series of requests for donations by another person

13 who had his own separate agenda.

14 The FPPC characterizes this other person as the "mastermind." Said another way,

15 it was this other person who had the idea and simply tried to carry it out by asking people he

16 knew to donate to his candidate.There was no evidence that any scheme was discussed or that

17 any of the contributors knew that it might be considered improper to make a donation that way.

18 In each case it was as simple as one person having the idea, and that same person asking his

19 employees to make a donation without discussing it further. There was no intimation or hint that

20 they would be viewed as disloyal employees for not donating to the candidate. It is more

21 probable that each subjectively felt that they should make the donation because it was their boss

22 who was making the request.

23 In short, the violation by Mr. Olmos was not the result of any deliberate thought

24 on his part to violate any laws. Rather, it was the result of his own carelessness in responding to

25 such a donation request. There is a distinction to be drawn between the person who knowingly

26 discusses a campaign laundering scheme with another and agrees to assist, versus a person who is

27 asked by his boss to make a donation for an unexpressed agenda by the other party to launder a

28 donation, and who then simply responds by making that donation. As such, this factor is more

17
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I rr L can attempt at this point to do what is fair and

this point, the issue is whether a

show due consideration of all of the above fi

disagreed and concluded that the penalty seemed excessive on its face, and that the record should

said about anyone who violates this law, and thus ifwe follow that rationale,

E.

donation.

simply responded without further thought. He likely did not know there was any problem then

contribution and then made it, that might tend to show aggravation. However, here the facts

there was any thought of , .

regarding the

D.

mitigating than aggravating as to Mr. Olmos.

les 

to insist that a

employees who were asked to make a contribution to the employer's candidate of choice. He

The FPPC is free to

The fact that this is a factor of consideration supports the contention above that

:ons 

in question. Mr. Olmos' part was not so complex or sophisticated that

with his donation since he made it in his own name and was not

~

violation. The violation occurred, however a penalty less than the maximum is in order. The

maximum penalty is warranted. What is said about Mr. Olmos could be

Good Faith Consult

would be the order of the day regardless of the circumstances. Unlike the FPPC, Judge Hamlin

v.

.g the campaign contribution laws. Had he questioned his

et the record in any light it chooses and has to date. At

penalty should be

to support such a determination.

the FPPC should allow for some room in its punishment to increase or enhance that punishment

nable in light of the record, or it can

j on Rudy Olmos for his

to conceal his own

ntal agency

-urn 

penalties

='

for repeat offenders. The FPPC is so intoxicated with the fact that a violation has occurred that it

were that his involvement was rather simple and isolated. He was simply one of several

ignore the letter and spirit of Judge Hamlin's order and simply maintain its original apenda and do



1

what it feels it can get away with. In the end, Mr. Olmos' arguments are not likely to be properly

2 considered by the FPPC,

3 2003 WILD, CARTER & TIPTON
A Professional Corporation
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MAY 1 6 2002

FRE~NQ COUNTY' COURTS
By

-iJEFT 31

BILL LOCK'\ .ER
Attome\' GenerJl otthe State of California
ANDRE.-\ L '\~'N HOCH
Senior .-\ssistant .-\ttorne:' GenerJI
LOllS R. .\1A.L"RO
Lead Supen'ising Deputy Attorne:' GenerJl
KE!\""\'ETH R. \VILLIA1\1S
Supen"ising Deput:' .-\ttorne:' GenerJl
K.A THLEEN A. L '\ "NCH
Deput:. Attome:' General
State Bar ~o.171901

1300 I Street
P.O. Box 944255
Sacramento. CA 94244-2550
Telephone:! 916) 445- 7480
Fa.,,: (916) 324-8835

Attorne~'s for Respondents
FAIR POLITICAL PRACTICES CO:\I1\IISSIO:\'.
STATE OF C.;\LIFO~~IA and K.-\RE~ GET:\IA-"

SUPERIOR COl"RT OF C.-\.LIFOR.~I.-\

COL~TY OF FRES~O. CENTR-\L DI\ lSION

Case ~o. Ol-CE-CG 03495DA\""I. l 'I'""\"~ GAylEl.
Rl"D'I. \lICHAEl Olyl0S. and
DA\" G.-\.\lEl. INC.. ORDER

Petitioners.

\'

F .~[R POLITICAL PMCTICES
CO\t\tISSIO\'. ST.-\ TE OF
C.-\LIFOR:...'IA. KARE~ GET;vlA\'.
Chairnlan. :.lnd DOES 1 throu!.!h 5.inclusi\"e. -

Respondents.

Petitioners' \Vrit of AdministrJti\'e MandJt11l1s and Order Staying .~dmin.istrilti\.e

Decision During .-\ppeal was heard at its regularl~' scheduled hearing on March 21. 2002. in

Depa11ment 31. of the ~bove entitled coun. Honorable \V. Kent Hamlin presiding. Gary L. Hl

appeared .1S counsel for petitioners. Jnd Kathleen .-\. Lynch. Deputy Attorney General. appe.1r

.1S counsel for respondents. The court made its ruling trom the bench and issued a Minute Ort

011 .-\pril 2.2002. (Exhibit A.) The court ha,'ing considered the \\Titten and oral arguments ar

1.



being tully ad,'ised on the matter hereb:' orders

IT IS HEREBY ORDERED2

..-' The ~dministrati\'e order :nd findin~s a2ainst Dan Gamel. the individual. are
affirmed. The request to 5ta~' the s6~006 penalty assessed against Dan Gamel. th
indi\'idual. is denied and the mone\' is now due. The order and administrative
findings with respect to the 56.000' penalty are affirmed.

4

5
2. The administrative order :lnd findin2s a2ainst Dan Gamel. Inc. are vacated basel

on lack of substantial e\'idence in the record.6

7 3. The administrati\"e findin2s and order a!Zainst Rudy Olmos are affinned with
respect to liability" The administrati\'e order and findings with respect to the fir
amount against Rud~" Olmos are vacated and remanded to the agency to comple
its assessment of factors in a~!Zravation and miti!Zation and to reassess the
appropriate fine and issue J \vntten statement with respect to the basis for
whate\"er fine the agenc~" imposes"

8

9

10

1
DATED --

1".

/,'/j ~.'~/ ~~~.:' /, / '7// ///, .
--'.. -,,' ,../_- .

Honorable W. Kent Hamlm
Judge of the Fresno Superior Court
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SUPERIOR COL"RT.OF CALIFOR IA .COUNTY OF FRES~O
Civil l"nlimited Department. Centr:11 Division

En(e~a by:

Trr!..E ':'F CASE:

Danny Lynn Gamel. et :11 \ '. Fair Political Pr:lctices Commission. et ai,

C.l.~c .'-umccr:
:\II~LTE ORDER OlCECGO3-195

He~ring Type: Writ of Administr~tive :\I~nd~mus & order St~ying

JudgefTl:mpor'JIY Judge: W K H~mlin

Reporter/TJpe: J ~Iitchell 0 Cun
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i Plaintiff: Danny Lynn Gamel. et :11.

~ :lppe:lring on beh:llf or D,Defend3nt: Fair Political Practices Commission. et 31.

0 Off Calendar

Dept for0 Continued to .It

The order ~g~inst DJn G;l~el. :he ::1dividuJi. :s Jifirmed. There is not In order to st~y the order to pay 56.noo.oo Jnd it is no\'

Th~ -.;uurt :lfiirms the ~lim::::str;ltive fIndings ~nd orders with r:spect to that.

The order versus Dan Garr.:i. Inc.. ~s vacated based on the lack of substantial evide~ce ::1 the record to support it.

The order '...'ith r~spect to t;"'e tine Jmount JS to Rudy Olmos only is vacJted and r~mar.ded to the Jgency for it to complete its
ass~ssment of factors in agg!'JvO1tion and mitigation and to re:lSS~SS the ;lppropnate fine Jnd issue J ~riten statement with resp

bJSIS for whatever tine IS t;-"~n impos~d.
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1 PROOF OF SERVICE

2 STATE OF CALIFORNIA, COUNTY OF FRESNO

3 I am employed in the County of Fresno, State of California. I am over the age of
18, and not a party to the action within; my business address is: 246 West Shaw Avenue, Fresno,
California 93704.4

5 On September 17, 2003, I served the document(s) described as:

6 RUDY MICHAEL OLMOS' BRIEF FOLLOWING REMAND
BY SUPERIOR COURT

7
on the interested parties in this action by placing a true copy thereof enclosed in a sealed envelope
at: Fresno, California, addressed as follows:8

9

10

11

12

Steven Benito Russo
Chief of Enforcement
Julia Bilaver
Commission Counsel
FAIR POLITICAL PRACTICES
COMMISSION
428 "J" Street, Ste. 620
Sacramento,CA 95812

13

x14

15

16

17

18

19

(BY MAll..) I am readily familiar with this business's practice for collection and
processing of correspondence for mailing, and that correspondence, with postage
thereon fully prepaid, will be deposited with the U. S. Postal Service on the date
hereinabove in the ordinary course of business, at Fresno, California.

(BY PERSONAL SERVICE) I caused such envelope to be delivered by hand to
the offices of the addressee(s).

(BY OVERNIGHT COURIER) I caused the above-referenced envelope(s) to be
delivered to an overnight courier service for delivery to the addressee(s).

(BY FACSIMILE) I caused the above-referenced document(s) to be faxed to the
offices of the addressee(s).

20
Executed on September 17, 2003, at Fresno, California.

21
x

22

23

(STATE) I declare under penalty of perjury under the laws of the State of
California that the foregoing is true and couect.

(FEDERAL) I declare that I am employed in the office of a member of the bar of
this court at whose direction the service was made.
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